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CASE NO. 8742 

In t roduct ion  

During the  l a s t  yea r ,  Kentucky West Virg in ia  Gas Company 

("Kentucky West") has filed several groups of applications with 

the Kentucky Department of Mines and Minerals ("Mines and 

Minersls") (PSC N o s .  769, 770 and 776) for c l a s s i f i c a t i o n  of 

c e r t a i n  n a t u r a l  gas production w e l l s  pursuant to  Publ ic  Law 

95-621, t h e  Natural Gas Policy A c t  of 1978 ("NGPA"). Kentucky 

West seeks the classification of approximately 1500 of i t s  w e l l s  

as devonian shale w e l l s  (NGPA Sect ion 107(c)(4))  o r  s t r i p p e r  wells 

(NGPA Sect ion 108). I n  accordance with the d u t i e s  conferred upon 

it  by the NGPA and i n  accordance with 807 KAR 5:031 ,  the  Commission 

must review the  app l i ca t ions  and the recommendations of Mines and 

Minerals and must i s sue  an order t o  be forwarded to t h e  Federal  

Energy Regulatory Commission ("FERC") approving the recommendations 

provided t h a t  all evidence ava i l ab le  is cons is ten t  with the  recom- 

mendations. 



.. 

Backaround 

Due t o  t h e  h igh ly  unusual  c i rcumstances  surrounding t h e  

a p p l i c a t i o n s ,  t h e  number of wells involved ,  and t h e  impact which 

the new c l a s s i f i c a t i o n s  could  have on the  n a t u r a l  gas p r i c e s  pa id  

by Kentucky West's Kentucky customers, the Cornmission ordered  a on 

its own motion,  t h a t  Kentucky West appear w i th  all i n t e r e s t e d  

p a r t i e s  a t  a formal Conference to d i s c u s s  the  v a r i o u s  matters 

r e l a t e d  to Kentucky West's a p p l i c a t i o n s .  The conference  was held 

on December 21 ,  1982 ,  a t  the  Commission's offices in F r a n k f o r t ,  

Kentucky. 

A l l  i n t e r v e n o r s  p a r t i c i p a t i n g  i n  t h e  conference were opposed 

t o  t h e  Commission's approval  of Kentucky West's a p p l i c a t i o n s .  In 

expressing t h e i r  concerns for t h e  Kentucky West rate payers  (both 

those who purchase gas d i r e c t l y  from Kentucky West and those  who 

purchase gas from Kentucky West's wholesale customers), t h e s e  

p a r t i e s  urged the Cornmission t o  l i m i t  the r a t e  enc reases  allowed 

Kentucky West by denying t h e  r eques t ed  w e l l  c e r t i f i c a t i o n s .  Citing 

r e c e n t  increases of dramat ic  p ropor t ions  i n  consumer p r i c e s ,  each 

opponent t o  Kentucky West's a p p l i c a t i o n s  ques t ioned  t h e  a b i l i t y  

of the consumer t o  pay f o r  n a t u r a l  gas a t  these  p r i c e s .  

Kentucky West c i t e d  f e d e r a l  and s t a t e  regulations requirfnc 

the Commission t o  approve the a p p l i c a t i o n s  based on Mines and 

Minerals' review of engineering and geological d a t a  and the re- 

sulting recommendations. Kentucky West also expla ined  t h e  cir- 

cumstances surrounding the  a p p l i c a t i o n s .  I n  Late 1981, t h e  United 

S t a t e s  Court  of Appeals f o r  t h e  Fifth C i r c u i t  r eve r sed  8 lower 

c o u r t  d e c i s i o n  i n  t h e  case of Mid-Louisiana Gas Company v .  Federal 
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Energy Regulatory Commission, 664 F. 2d 530 (1981) , ("Mid-La."). 

In doing so, t he  Fifth Circuit disapproved longstanding p o l i c y  of 

the FERC regarding t h e  p r i c ing  of in t r aco rpora t e  t r a n s f e r s  of 

n a t u r a l  gas. Before Mid-La., these transfers were n o t  eligible 

for  NCPA pricing (FERC Order 5 8 )  and thus were regulated on a "cost 

of service" basis by t he  FERC. The F i f t h  Circuit determined i n  

Mid-La. t h a t  intracorporote t r a n s f e r s  of natural gas fe l l  within 

the NGPA d e f i n i t i o n  of "f i rs t  sale" and thus were e l i g i b l e  for 

NGPA classification of its wells a f fec t ed  by the  decis ion even 

though there was a p e t i t i o n  for a writ of c e r t i o r a r i  t o  the United 

States Supreme Court. The courts and the FERC have allowed t h e  

implementation of Mid-La. pending a Supreme Court decision expected 

sometime this summer. The d i f f e rence  between t h e  c o s t  of serv ice  

r a t e  (about $ 1  .BO/mcf) and t h e  NGPA r a t e  (devonian is  deregulated/  

stripper is about $3.54/mcf) is subs t an t i a l .  Kentucky West has 

proposed to charge about $5.30/mcf for its devonian gas. 

Find inp s 

A t  t h e  reques t  of the  Commission, Kentucky West f i l e d ,  on 

January 24, 1983,  a memorandum i n  support  of its appl ica t ion .  In 

t h e  memorandum, Kentucky West asserted, a s  it  did during t h e  con- 

ference,  t h a t  only geological and engineering tests as specLfFed 

by the NGPA could be used by any agency i n  determining well classi- 

f icat ions and that no other c r i t e r i a  could be considered. Kentucky 

W e s t  urged t h e  prompt approval of its appl ica t ions  by the Commission 

on t h e  basis of Mines and Minerals' recommendations. 

A l e t t e r  f r o m  a rep resen ta t ive  of the  Kentucky Municipal 

League, an intervenor in this m a t t e r ,  has Indicated t h a t  the League 

-3- 



r e l u c t a n t l y  agrees with Kentucky West's pos i t ion .  T i t l e  I of the 

NGPA and 18 CFR Parts 272 and 274 of the  regula t ions  implementing 

the  NGPA clearly e s t a b l i s h  the requirements for obtaining well 

c l a s s i f i c a t i o n s .  The state r e g u l a t i o n ,  807 KAR 5:031, e s t a b l i s h e s  

the  review and approval procedure fo r  t h e  Commission and for Mines 

and Minerals. 

The Commission f inds  t h a t  Kentucky W e s t  has followed the es- 

t ab l i shed  procedures and t h a t  i t  has no bas i s  to challenge the 

geologica l  and engineering data filed w i t h  i t s  app l i ca t ions .  

Thus, the Commission f inds  that i t  must approve Kentucky West's 

applications based on the recommendations of the Kentucky Depart- 

ment of Mines and Minerals and to transmit same t o  FERC for their 

approval . 
This finding is a source of f r u s t r a t i o n  to the Commission. 

It is hoped t h a t  Kentucky West will limit the rate i nc reases  which 

may result from these c l a s s i f i c a t i o n s .  Some producers of n a t u r a l  

gas  from devonian shale wells (cer t i f ied  by the Commission) drilled 

i n  1978 are charging t h e i r  customers a t  l e a s t  $0.30/mcf less 

than Kentucky West proposes to charge. Kentucky West d r i l l e d  the 

major i ty  of the wells for  which i t  seeks c e r t f f i c a t i o n  i n  the 

1930's and 1 9 4 0 ' s .  These wells cost  less to d r i l l  40 y e a r s  

ago than do wells today and have, doubt less ,  been profitable to  

Kentucky West since they began producing. The Commission Fs of 

the opinion t h a t  exhorbitant p r o f i t s  for producers and transporters 

of natural gas are unwarranted and unduly burdensome for na tu ra l  

gas consumers and ques t ions  laws which allow such profits and 

resulting consumer burdens. Because the Cornmission is of t he  
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opinion tha t  the  statutes as in te rpre ted  by t h e  F i f t h  C i r c u i t  are 

inequi tab le  and detrimental  t o  the public wel fa re ,  t h e  Commission 

has approved the  appl ica t ions  w i t h  regret. 

Should the Supreme Court reverse  the  Mid-La. dec i s ion ,  t h e  

c l a s s i f i c a t i o n s  made e f t e c t i v e  by t h i s  order (and the expected 

FERC approval) will be meaningless. I n  tha t  instance,  Kentucky 

West will be required t o  reduce its rates to  the more reasonable 

cos t  of s e rv i ce  l eve l  and t o  make refunds w i t h  i n t e r e s t  as appro- 

p r i a t e .  Further ,  should Congress or the FERC take any ac t ion  t o  

broaden the au tho r i ty  of s t a t e  commissions i n  the pricing of i n t e r -  

state n a t u r a l  gas, t h i s  Commission will c e r t a i n l y  consider appro- 

priate act ion.  

Order 

Based on the above-stated findings, the  Kentucky Public Ser- 
vice Commission HEREBY ORDERS t h a t  the recommendations of the 

Kentucky Department of Mines and Minerals be and they hereby are 

adopted and t h a t  the record upon which the recommendations w e r e  

based be and i t  hereby is incorporated by re ference  herein.  

IT IS FURTHER ORDERED t h a t  a copy of this  order, together 

with the  e n t i r e  record upon which t h i s  decision wag based, be 

forwarded t o  the Federal  Energy Regulatory Commission as pre- 

scribed by 18 CFH 2 7 4 . 1 0 4 .  
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Done at Frankfort, Kentucky, t h i s  lothday of February, 1983. 

PUBLIC SERVICE COMMISSION 

J 
Vi$e Chairman ,I 

Commi s s ion er ) 

ATTEST : 

Secretary 


